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THE ORIGIN OF THE HAGUE ARBITRAL COURTS * 
II. The Proposed Court of Arbitral Justice 

A few years of experience with the Permanent Court of Arbitration 
served to make clear the points on which it could be improved. "There 
was thus created," wrote James Brown Scott as reporter of the project 
for a Court of Arbitral Justice, "a single institution which might decide 
purely legal questions on the basis of respect for law, and broader ques- 
tions of a non-judicial nature, either or both of which were to be decided 
by judges, that is arbiters, chosen by the parties in controversy. In 
modern states judicial questions are decided by judges in courts of 
justice, and the judges are not the direct appointees of the parties. In 
matters of purely private interest which may be compromised, judges 
of the parties' choice are as much in place as they would be out of place 
in a court of justice." 25 

This difference, and the failure in the 1899 court to realize it, was, of 
course, evident to the foreign offices of the world, but Europe was per- 
haps too concerned about its own affairs to bother much about it and to 
seek for improvement. The American Department of State was not so 
ready to stop short of what it considered best. In the very history of 
the United States it had what is almost the only applicable precedent 
pointing to the inevitable development of a genuine judicial court from 
the existing arbitral machinery. In a circular note of October 21, 1904, 
Secretary Hay made the initial proposal for calling the Second Hague 
Conference and, therefore, the idea of another council of the nations was 
well to the fore in the collective mind of the Department of State for 
some two years and a half before its actual convening. 

Improvement of the pacific settlement machinery offered one of the 
obvious points of departure for the work of the proposed conference and 

* The first part of this article appeared in the Journal for October, 1914 (Vol. 8), 
p. 769. 

26 Scott's American Addresses at the Second Hague Conference, 113-114; 1 Deuxir 
erne Conference de la Paix, 348. 
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was, as a matter of fact, carefully studied in the Department. The 
diplomatic correspondence of 1904, 1905, 1906 and 1907, as published, 
does not venture a word on the subject, the only program matters dis- 
cussed at length being those of the limitation of armaments and obliga- 
tory arbitration, 26 so that it may be concluded that the Department 
considered its plans as logically constituting a development of the exist- 
ing court. 

In April, 1907, what proved to be the first of a series of national peace 
congresses was held in New York. Its meetings attracted much atten- 
tion and in its sessions the first public inkling of the intentions of the 
American Government was given. President Roosevelt in a letter of 
April 5 to Andrew Carnegie, which was read on April 15, wrote: 

I hope to see adopted a general arbitration treaty among the nations; 
and I hope to see the Hague Court greatly increased in power and per- 
manency, and the judges in particular made permanent and given 
adequate salaries, so as to make it increasingly probable that in each 
case that may come before them, they will decide between the nations, 
great or small, exactly as a judge within our own limits decides between 
the individuals, great or small, who come before him. Doubtless many 
other matters will be taken up at The Hague; but it seems to me that 
this of a general arbitration treaty is perhaps the most important. 27 

For the opening address the congress was fortunate enough to have 
Secretary of State Elihu Root who spoke on April 15, taking for his 
subject "The American Sentiment of Humanity." In the course of his 
address he said: 28 

It has seemed to me that the great obstacle to the universal adoption 
of arbitration is not the unwillingness of civilized nations to submit their 
disputes to the decision of an impartial tribunal; it is rather an appre- 
hension that the tribunal selected will not be impartial. In a dispatch to 
Sir Julian Pauncefote, dated March 5, 1896, Lord Salisbury stated the 
difficulty. He said that 

"If the matter in controversy is important, so that defeat is a serious 
blow to the credit or the power of the litigant who is worsted, that 
interest becomes a more or less keen partisanship. According to their 
sympathies, men wish for the victory of one side or another. Such con- 

26 See For. Rel., 1904, 10-14; 1905, 828-830; 1906, 1625-1642; 1907, 1099-1287. 

27 Proceedings of the National Arbitration and Peace Congress, New York, 1907, 
33-34; Scott's American Addresses, etc., 78-79, 2 Deuxieme Conference, 309 and 327. 

28 Ibid., 43 ff.; American Addresses, etc., 84-86; 2 Deuxieme Conference, 314- 1 315. 
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flicting sympathies interfere most formidably with the choice of an im- 
partial arbitrator. * * * 

''This is the difficulty which stands in the way of unrestricted arbitra- 
tion. By whatever plan the tribunal is selected, the end of it must be 
that issues in which the litigant states are most deeply interested will be 
decided by the will of one man, and that man a foreigner. He has no 
jury to find his facts; he has no court of appeal to correct his law; and he 
is sure to be credited, justly or not, with a leaning to one litigant or the 
other." 

The feeling which Lord Salisbury so well expressed is, I think, the 
great stumbling-block in the way of arbitration. The essential fact 
which supports that feeling is that arbitration too often acts diplo- 
matically rather than judicially; they consider themselves as belonging 
to diplomacy rather, than to jurisprudence; they measure their respon- 
sibility and their duty by the traditions, the sentiments, and the sense of 
honorable obligation which has grown up in centuries of diplomatic 
intercourse, rather than by the traditions, the sentiments, and the sense 
of honorable obligation which characterize the judicial department of 
civilized nations. Instead of the sense of responsibility for impartial 
judgment, which weighs upon the judicial officers of every civilized 
country, and which is enforced by the honor and self-respect of every 
upright judge, an international arbitration is often regarded as an occa- 
sion for diplomatic adjustment. Granting that the diplomats who are 
engaged in an arbitration have the purest motives; that they act in 
accordance with the policy they deem to be best for the nations con- 
cerned in the controversy; assuming that they thrust aside entirely in 
their consideration any interests which their own countries may have 
in the controversy or in securing the favor or averting the displeasure of 
the parties before them, nevertheless it remains that in such an arbitra- 
tion the litigant nations find that questions of policy, and not simple 
questions of fact and law, are submitted to alien determination, and an 
appreciable part of that sovereignty which it is the function of every 
nation to exercise for itself in determining its own policy is transferred 
to the arbitrators. * * * 

What we need for the further development of arbitration is the sub- 
stitution of judicial action for diplomatic action, the substitution of 
judicial sense of responsibility for diplomatic sense of responsibility. 
We need for arbitrators not distinguished public men concerned in all 
the international questions of the day, but judges who will be interested 
only in the question appearing upon the record before them. Plainly 
this end is to be attained by the establishment of a court of permanent 
judges, who will have no other occupation and no other interest but the 
exercise of the judicial faculty under the sanction of that high sense of 
responsibility which has made the courts of justice in the civilized na- 
tions of the world the exponents of all that is best and noblest in modern 
civilization. 
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In Secretary Root's instructions of May 31, 1907, to the American 
delegation to the Conference it is written: 29 

5. In the general field of arbitration two lines of advance are clearly 
indicated. The first is to provide for obligatory arbitration as broad in 
scope as now appears to be practicable, and the second is to increase the 
effectiveness of the system, so that nations may more readily have 
recourse to it voluntarily. * * * 

The method in which arbitration can be made more effective, so that 
nations may be ready to have recourse to it voluntarily and to enter into 
treaties by which they bind themselves to submit to it is indicated by 
observation of the weakness of the system now apparent. There can be 
no doubt that the principal objection to arbitration rests not upon the 
unwillingness of nations to submit their controversies to impartial 
arbitration, but upon an apprehension that the arbitrations to which 
they submit may not be impartial. It has been a very general practice 
for arbitrators to act, not as judges deciding questions of fact and law 
upon the record before them under a sense of judicial responsibility, but 
as negotiators effecting settlements of the questions brought before 
them in accordance with the traditions and usages and subject to all the 
considerations and influences which affect diplomatic agents. The two 
methods are radically different, proceed upon different standards of 
honorable obligation, and frequently lead to widely differing results. 
It very frequently happens that a nation which would be very willing to 
submit its differences to an impartial judicial determination is unwilling 
to subject them to this kind of diplomatic process. If there could be a 
tribunal which would pass upon questions between nations with the 
same impartial and impersonal judgment that the Supreme Court of the 
United States gives to questions arising between citizens of the different 
States, or between foreign citizens and the citizens of the United States, 
there can be no doubt that nations would be much more ready to submit 
their controversies to its decision than they are now to take the chances 
of arbitration. It should be your effort to bring about in the Second 
Conference a development of the Hague Tribunal into a permanent 
tribunal composed of judges who are judicial officers and nothing else, 
who are paid adequate salaries, who have no other occupation, and who 
will devote their entire time to the trial and decision of international 
causes by judicial methods and under a sense of judicial responsibility. 
These judges should be so selected from the different countries that the 
different systems of law and procedure and the principal languages shall 
be fairly represented. The court should be made of such dignity, con- 
sideration and rank that the best and ablest jurist will accept appoint- 

29 Sen. Doc. 444, 60th Cong. 1st Sess., 10-11, 12; For. Rel., 1907, 1133, 1135; 
Instructions to American Delegates to the Hague Conferences, World Peace Founda- 
tipn Pamphlet Series, 20, 22-23; Scott: The Hague Peace Conferences of 1899 and 
1907, II, 189, 191. 



274 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

ment to it, and that the whole world will have absolute confidence in its 
judgments. 

The Second Hague Conference met on June 13, 1907, and at the second 
plenary session on June 19 the work to be undertaken was assigned to 
four commissions. The first of these was made up of Gaetan Merey de 
Kapos-Mere of Austria-Hungary, Ruy Barbosa of Brazil, and Sir 
Edward Fry of Great Britain, honorary presidents; Leon Bourgeois of 
France, president; Herr Kriege of Germany, Cleon Rizo Rangabe of 
Greece, Guido Pompilj of Italy, and Gonzalo A. Esteva of the United 
Mexican States, vice presidents. To this commission was referred the 
questions relative to maritime prize, which came up later in connection 
with the International Prize Court, and the first article of the Conference 
program of April 3, 1906, which read: "Improvements to be made in the 
provisions of the convention relative to the peaceful settlement of inter- 
national disputes as regards the Court of Arbitration and the interna- 
tional commissions of inquiry." 30 

The First Commission met on June 22, M. Bourgeois opening with one 
of his felicitous addresses in which he reviewed the status of the ques- 
tions to be examined. "As a natural result of the organization of re- 
course to arbitration and the institution of the Permanent Court, the 
idea of international justice has entered the domain of practical reality," 
he commented. "The mind of the peoples is keenly engrossed with it, 
impatient of enjoying without delay its full realization, so great are the 
needs for equity, to which the progress of civilization naturally conduces. 
The legitimate prudence of governments is accustomed to it." 31 But 
the talented Frenchman left the thought there, to continue with the 
results already credited to The Hague machinery for pacific settlement. 
As he said a moment later, "it does not befit your president to determine 
the field of your debates or to forecast the problems which may later be 
submitted to you." 

Baron Marschall von Bieberstein of Germany, as the applause ac- 
corded to M. Bourgeois died away, rose to present his project for prize 
jurisdiction, followed a moment later by Sir Edward Fry of Great 
Britain with a plan for the same purpose. The German offered an 

30 See For. Rel., 1906, 1626 and 1630, and 1 Deuxieme Conference, etc., XVII. 
31 2 Deuxieme Conference, etc., 5. 
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amendment to the Pacific Settlement Convention, Mexico presented an 
obligatory arbitration treaty, France two projects on the commission of 
inquiry and summary arbitration titles, and General Porter his proposal 
on the recovery of contract debts. M. de Martens asked that the right 
to deposit amendments or projects in the course of the debates be freely 
reserved to each delegation, and the president ruled that "each may 
offer propositions whenever it shall seem opportune." 

He continued to the effect that the commission had before it proposals 
of two orders, — pacific settlement and maritime prize. Accordingly, 
he suggested a division into two subcommissions, the first to study 
improvements in the Pacific Settlement Convention, and the second to 
study the matters eventually brought into the International Prize Court 
Convention. Two lists were opened, and commission members were 
free to join the subcommissions according to their predilections. A total 
of 101 members joined the First Subcommission. 

The First Subcommission met on June 25, M. Bourgeois as president 
indicating again that "it is needless to say that there can be no closure 
against any future proposition and that complete freedom of initiative 
and of discussion is assured to each during the course of the debates." 32 
The actual work of the First Subcommission was assigned as the revision 
of the text of the 1899 Convention for the Pacific Settlement of Interna- 
tional Disputes in connection with the propositions already made and 
to be made. 33 

At the beginning of this session, "M. de Martens, in the name of the 
Russian delegation, deposited three propositions * * * the second 
on the improvement of the Permanent Court of Arbitration (in two 
folios)." The first and third of these three propositions by definition and 

32 2 Deuxieme Conference, etc., 209. 

33 This work began at the second session on June 27 and continued through ten 
sessions until August 13, when the subcommission's work was done on this subject. 
Comite d'Examen A, established by the fourth session of the subcommission on 
July 9, held but six sessions for its task of putting the revision in shape for submission, 
its first four on July 13, 16, 20 and 23, a fifth on August 13, and a sixth on October 1. 
Subcommissions of the Conference and their subordinate comitis d'ezamen met at the 
convenience of their members, some of whom were frequently liable to have con- 
flicting engagements. Commissions met in the morning and afternoon, Tuesday 
morning and Thursday afternoon being set for the first, which is the one in which we 
are here interested. 
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specific reference in the minutes are Annexes 2 and 11, printed as such 
in 2 Deuxikme Conference Internationale de la Paix, 862 and 875, and 
relating respectively to commissions of inquiry and arbitral procedure. 
The second, "in two folios," is identified as Annex 10, and there need be 
no doubt that its second folio was the one printed as Annex 75, which 
was later referred to by M. de Martens himself as having been de- 
posited "nearly six weeks" before August 1. And this is proved by the 
list made out for Committee of Examination A. 34 Again Russia was in 
the lead as to the deposit of projects, and the second folio of the second 
project deposited on June 25, later called Annex 75, reads as follows: 

Title IV 

INTERNATIONAL ARBITRATION 

Chapter II. The Permanent Court of Arbitration 

Art. 24. The members of the Permanent Court of Arbitration shall 
meet once each year at The Hague in plenary session. 
These meetings are competent for: 

1. Electing by secret ballot three members from the list of arbiters 
who, during the following year, must always be ready to constitute 
immediately the Permanent Tribunal of Arbitration; 

2. Taking cognizance of the annual report (compte rendu 36 ) of the 
Administrative Council, as well as of the International Bureau; 

3. Expressing the opinion of the Permanent Court of Arbitration on 
questions arising during the course of the procedure of an arbitration 
tribunal, as well as on the actions (agissements) of the Administrative 
Council and the International Bureau: 

4. Exchanging their ideas on the progress of international arbitration 
in general. 

The same members of the Permanent Tribunal of Arbitration may be 
re-elected by the above-mentioned meeting of the members of the Per- 
manent Court of Arbitration for a new year of functioning. 

Art. 25. In case of the consent of the Powers in dispute to leave their 
difference to arbitration, they address themselves to the International 
Bureau requiring it immediately to convoke members of the Permanent 
Tribunal of Arbitration. 

The two parties are free each to add one member specially designated 
to the body of the Permanent Tribunal of Arbitration. 

Art. 26. In default of the convocation of the Permanent Tribunal of 

34 Ibid., 375. 

35 The term used as the title for the document annually issued is rapport. 
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Arbitration, the parties in dispute may proceed in the following manner 
for the constitution of a special Tribunal of Arbitration : 

Each party appoints two arbiters and they together choose an umpire. 

In case of a division of votes, the choice of the umpire is intrusted to a 
third Power, designated in common accord by the parties. 

If accord is not established on this subject, each party designates a 
different Power, and the choice of the umpire is made in concert by the 
Powers so designated. 

The Tribunal being thus composed, the parties notify the Interna- 
tional Bureau of their decision to constitute a special Tribunal of Arbi- 
tration, and the names of the arbiters. 

Art. 27. The Permanent Tribunal of Arbitration meets on the date 
fixed by the parties. 

The members of the Permanent Court of Arbitration, in the exercise 
of their functions and outside of their countries, enjoy diplomatic 
privileges and immunities. 

Here follow Articles 25 ff., of the Convention of 1899. 

By repute it was known that the delegation of the United States 
intended to make some suggestion for improving the existing court. 
Formal deposit of projects was not demanded owing to the freedom per- 
mitted in introducing them; but, though the time of deposit of the 
American proposition is not given in the published records of the Confer- 
ence, it can be approximated. Article 9 of the riglement of the Confer- 
ence provided that "every proposed resolution or desire to be discussed 
by the Conference must, as a general rule, be delivered in writing to the 
president, and be printed and distributed before being taken up for 
discussion." 36 Observance of this rule gives the only clue to the time of 
deposit of the American proposal, and it is interesting to note that the 
evidence points to a much earlier date of deposit than has been usually 
assigned to the project. When Committee of Examination A met for its 
first session on July 13, M. Bourgeois as president summarized the prop- 
ositions "communicated to the committee in due form — each docu- 
ment bearing its serial number," that is, its number in the order of its 
deposit. The list shows the Russian proposition as No. 6 and the 
American one as No. 19. By tracing the date of deposit of all the proj- 
ects possible, I conclude that the American proposition was handed in 
between July 2 and July 9 or on one of those dates. This approximate 
date is circumstantially indicated by the fact that as early as July 16, 

36 1 Deuxieme Conference, 62; Scott's Hague Peace Conferences, I, 774. 
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M. Asser of the Netherlands showed a familiarity with it, which was 
not recently acquired, and said that its existence, "at the beginning of 
the Conference," had prevented his depositing a project. At any rate, 
shortly after Russia's project was in, the United States deposited this 
epoch-marking document: 

Conformably to the instructions of its government, the delegation of 
the United States of America has the honor of submitting the following 
proposition, with the purpose of facilitating recourse to a judicial deter- 
mination of international differences which it has not been possible to 
settle by diplomatic means, for the organization of a permanent court of 
arbitration, accessible at all times, and functioning, except by contrary 
stipulation of the parties, conformably to the rules of procedure inserted 
in the Convention of 1899, or which may be adopted by this Conference. 

Although our delegation does not consider it expedient to formulate in 
detail the organization, jurisdiction, or procedure of this tribunal, the 
delegation is ready to submit at the opportune moment suggestions 
concerning the details of this proposition of a nature to aid the special 
committee in taking up the consideration of the question. However, in 
view of the importance and purpose of the question, the delegation of the 
United States of America respectfully suggests that it would be in point 
that the president of the First Commission appoint a special committee 
composed of nine members at most, to which shall be submitted the 
present proposition, others of the same character and those including the 
various details of the proposition; the special committee, after due 
deliberation, to make a report of its views and recommendations to the 
First Subcommission of the First Commission. 

I. A Permanent Court of Arbitration shall be organized, to consist of 
fifteen judges of the highest moral standing and of recognized com- 
petency in questions of international law. They and their successors 
shall be appointed in the manner to be determined by this Conference, 
but they shall be so chosen from the different countries that the various 
systems of law and procedure and the principal languages shall be suit- 
ably represented in the personnel of the court. They shall be appointed 

for years, or until their successors have been appointed and have 

accepted. 

II. The Permanent Court shall convene annually at The Hague on a 
specified date and shall remain in session as long as necessary. It shall 
elect its own officers and, saving the stipulations of the convention, it 
shall draw up its own regulations. Every decision shall be reached by a 
majority, and nine members shall constitute a quorum. The judges 
shall be equal in rank, shall enjoy diplomatic immunity, and shall re- 
ceive a salary sufficient to enable them to devote their time to the con- 
sideration of the matters brought before them. 

III. In no case (unless the parties expressly consent thereto) shall a 
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judge take part in the consideration or decision of any case before the 
court when his nation is a party therein. 

IV. The Permanent Court shall be competent to take cognizance of 
and determine all cases involving differences of an international char- 
acter between sovereign nations, which it has been impossible to settle 
through diplomatic channels and which have been submitted to it by 
agreement between the parties, either originally or for review or revi- 
sion, or in order to determine the relative rights, duties or obligations in 
accordance with the finding, decisions, or awards of commissions of 
inquiry and specially constituted tribunals of arbitration. 

V. The judges of the Permanent Court shall be competent to act as 
judges in any commission of inquiry or special tribunal of arbitration 
which may be constituted by any Power for the consideration of any 
matter which may be specially referred to it and which must be deter- 
mined by it. 

VI. The present Permanent Court of Arbitration might, as far as 
possible, constitute the basis of the court, care being taken that the 
Powers which recently signed the Convention of 1899 are represented in 
it. 37 

The First Subcommission at its second, third and fourth sessions on 
June 27, July 2, and July 9 was engaged in passing the 1899 Convention 
for the Pacific Settlement of International Disputes through a reading 
preliminary to revision. On the 16th the subcommission had reached 
Title IV, relating to arbitration and the Permanent Court, in this 
preliminary reading. Then began an avalanche of projects dealing 
mostly with the recovery of contract debts. This was explained by the 
facts that the American proposal on the subject had been called forward 
by General Porter's speech on July 16 and that opinion leaned strongly 
to realizing the idea by an amendment in Title IV, Chapter III, relative 
to arbitration in general. In addition, obligatory character and the 
status of the Permanent Court were naturally suggestive subjects. 
Under these conditions, M. Asser of the Netherlands said : 

Before the meeting of this Conference, the delegation of the Nether- 
lands proposed the question of what improvements might be introduced 
into the Convention for the Pacific Settlement of International Disputes, 
especially as concerns international arbitration. 

It has understood that in two respects the Conference would seek to 
strengthen this institution, first, by working to extend obligatory ar- 

37 American Addresses, etc., 205; Scott's Hague Peace Conferences, I, 821-822; 2 
Deuxieme Conference, etc., 1031-1032, from which the preamble is translated. 
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bitration, and next by facilitating procedure or causing the formation of a 
truly permanent tribunal in the body of the Court of Arbitration. In 
fact, numerous proposals in one or the other sense have been deposited. 
They all testify to the desires of their authors to advance the work under- 
taken in 1899. What the First Conference, under the very able direction 
of the illustrious president of this commission, did in the interest of 
international arbitration constitutes a considerable progress. It is the 
first stage in the direction of the pacific solution of conflicts. But our 
Conference would give cause everywhere in the world for a very great 
deception if we should not profit by the singular occasion presented to 
us in the parliament where all civilized nations are represented to ad- 
vance the cause which is dear to us. From this point of view we ask 
ourselves what we have a right to expect from this Conference in respect 
to the matter which concerns us. * * * 

We believe that the cause of arbitration will be served in a manner 
much more efficacious (than by obligatory arbitration) by the efforts 
tending to realize in whole or in part the permanence of the Court of 
Arbitration. I shall never forget the great impression produced in 1899 
by the discourse of Sir Julian Pauncefote, the honorable British dele- 
gate, who, for the first time from the mouth of a statesman of this great 
empire, — which no one can reproach with too lightly sacrificing to the 
illusions of the moment, — gave us to understand that this eminent 
diplomat proposed the establishment of a permanent court with the 
judgment of differences between states as its mandate. Russia, faithful 
to the spirit which had inspired her august Emperor, came not only to 
support the proposition, but on her part presented a detailed project 
concerning the organization and functioning of the court. The Com- 
mittee of Examination, full of enthusiasm, worked to construct the 
edifice of this world tribunal. Good will was not lacking, but circum- 
stances did not then permit realization of the idea. 

Instead of a permanent court, the convention of 1899 gave only the 
phantom of a court, an impalpable specter or, to speak more precisely, it 
gave a secretariat and a list. And when two Powers, having a difference 
to settle, * * * demand that the door giving access to the hearing 
room where this court sits be opened to them, the secretary general, 
thanks to the munificence of Mr. Carnegie, can show them a magnif- 
icent hall, but, instead of a court, he will present to them a list on which 
they will find the names of a large number of persons "of a recognized 
competence in questions of international law, enjoying the highest moral 
consideration, etc., etc." Gentlemen, I take the liberty of observing 
that even before the creation of the court, the parties were quite as well 
able to choose arbiters from the persons mentioned on this list. What, 
then, has resulted in practice from this fine creation of 1899? 

Many powers — we are happy to remark after reading the propositions 
which have been made to us — seem fully convinced that the Conference 
of 1907 must not be dissolved without being able to say, — applying to 
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our work a well known historic phrase, — that the Permanent Court, in 
whole or in part, shall henceforth be a verity. 

The delegation of the Netherlands, convinced of the utility of such 
a transformation, but not daring to predict its realization in a complete 
manner in this Second Conference, had prepared a proposition looking to 
installing, alongside the secretariat, a permanent committee of procedure 
whose members, if the parties desired, might also be called upon to 
adjudge the difference itself. This proposition has not been deposited 
because from the beginning of the Conference it has been in possession 
of the more radical propositions of two great Powers looking to the 
establishment of a permanent tribunal for the decision of the disputes 
themselves. The initiative taken by the great Republic of North 
America and by Russia is most remarkable. We express the wish that, 
except for any modification of details which may seem useful, it may 
attain the desired purpose. It can be asserted that the idea of a per- 
manent international tribunal gains ground. 

England proposes an institution for special prize jurisdiction. Ger- 
many in its project on the same subject has also adopted this system, 
but only for the duration of a war, which changes nothing in the prin- 
ciple of creating a tribunal charged with judging future conflicts. * * * 
The Conference, one may now foresee, will succeed in introducing this 
international jurisdiction of prize, as well as many other important 
improvements in the field of the law of war, and we can felicitate it 
thereon. 

Just because we are a peace conference, I hope that we will not sep- 
arate without having rendered recourse to arbitration easier both by the 
revision of rules of procedure and by establishing in the body of the 
court of arbitration a permanent tribunal with a competence more or 
less extensive. The mere existence of such a tribunal, even without the 
juridic obligation of invoking its decision, will have an immense moral 
effect in the interest of justice and peace. 

You recall, gentlemen, how a great monarch — who was not only a 
famous general but at the same time a philosopher trained in the French 
school of the 18th century, — on the point of committing an injustice, 
was impressed by the exclamation of a simple miller who recalled to him 
that "there were judges at Berlin." "Pleased that under his rule people 
believed in justice," he yielded himself to the court. 

Well, gentlemen, when some day a really permanent tribunal shall 
sit here, I believe I can say — and you know I am not a Utopian — that 
even without the signing of conventions of arbitration, whose utility I 
am far from denying, it will not be without practical result that the 
famous article inspired by France — the "duty" article (27) — is invoked 
to recall to the state wishing to commit an injustice that "there are 
judges at The Hague." 38 

*» 2 Deuxieme Conference, 233-234, 235-236. 
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Speaking of obligatory arbitration in the seventh session of the sub- 
commission on July 23, Baron Marschall von Bieberstein of Germany 
said: 

I see still another way open toward the end which is common to us. 
The idea of arbitration between nations will unquestionably gain if we 
succeed in improving and simplifying the procedure established by the 
Convention of 1899 for recourse to the Hague tribunal. But the most 
important reform would be that which the proposals of the United 
States of America and of Russia indicate to us and which would consist 
in giving to the Hague tribunal the character of a really permanent 
tribunal. We subscribe fully to the homage which has been rendered to 
the activity of the Hague Court. But we must not close our eyes to its 
imperfections. It is not criticism I desire to make. Quite the contrary. 
It is the great merit of the First Conference to have indicated to us the 
road we must follow. A real, permanent court, composed of judges who 
by their character and ability shall enjoy universal confidence, will 
exercise an attraction, automatic as it were, for juridic differences of 
every sort. And such an institution will assure to arbitration an em- 
ployment more frequent and extensive than a general compromisory 
clause which would have to be surrounded with evasions, reserves and 
restrictions. We are ready to employ all our forces to collaborate in the 
accomplishment of this task. In thus continuing the work of 1899, the 
Second Peace Conference would not be inferior to the First and would 
justify the hope that its labors shall contribute to the maintenance of 
peace by extending the empire of law and fortifying the sentiment of 
international justice. 39 

Chapter I of Title IV occupied the sessions of July 16, 23 and 27, 
when, after a flood of projects, the subcommission was ready to consider 
the next chapter, on the Permanent Court, together with proposals for 
changing it. Because the cornerstone of the Hague Palace of Peace was 
to be laid on Tuesday, July 30, the regular meeting day, the session was 
postponed until Thursday, August 1, when the ninth session of the First 
Subcommission convened at 10:45 a. m. M. Bourgeois said that the 
order of the day called for continuing the reading of the Convention of 
1899, beginning with Article 20, on the Permanent Court. He called 
attention to the synoptic table which had been prepared by the secre- 
tariat summarizing the proposals. As the applause appreciating this 
very excellent piece of work ceased, Joseph H. Choate, already one of the 
great figures of the Conference, arose. A new idea was to be championed 
in the Conference. 

39 2 Deuxieme Conference, 289. 
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Mr. Choate's speech calling attention to the Ameriean project being 
in English, was not fully understood by many of the delegates, but it was 
immediately read in French translation by Baron d'Estournelles de 
Constant, eliciting cordial applause in both versions. The technical 
American delegate, James Brown Scott, followed his chief, speaking in 
French and explaining in its practical features the aim and merits of the 
plan. It is impracticable to insert both speeches here on account of 
length, and they are readily available in English; but it is necessary to 
summarize, and this may be done in the words of the orators. Said 
Mr. Choate in part: 

We do not err, Mr. President, in saying that the work of the First 
Conference in this regard, noble and far-reaching as it was, has not 
proved entirely complete and adequate to meet the progressive demands 
of the nations, and to draw to the Hague tribunal for decision any great 
part of the arbitrations that have been agreed upon; and that in the eight 
years of its existence only four cases have been submitted to it, and of the 
sixty judges, more or less, who were named as members of the court at 
least two thirds have not, as yet, been called upon for any service. It is 
not easy, or perhaps desirable, at this stage of the discussion to analyze 
all the causes of the failure of a general or frequent resort of the nations 
to the Hague tribunal, but a few of them are so obvious that they may be 
properly suggested. Certainly it was for no lack of adequate and com- 
petent and distinguished judges, for the services they have performed 
in the four cases which they have considered have been of the highest 
character, and it is out of those very judges that we propose to con- 
stitute our new proposed court. 

I am inclined to think that one of the causes which has prevented a 
more frequent resort of nations to the Hague tribunal, especially in cases 
of ordinary or minor importance, has been the expensiveness of a case 
brought there; and it should be one element of reform that the expense 
of the court itself, including the salaries of the judges, shall be borne at 
the common expense of all the signatory Powers, so as to furnish to the 
suitors a court at least free of expense to them, as is the case with suitors 
of all nations in their national courts. 

The fact that there was nothing permanent or continuous or connected 
in the sessions of the court, or in the adjudication of the cases submitted 
to it, has been an obvious source of weakness and want of prestige in the 
tribunal. Each trial it had before it has been wholly independent of 
every other, and its occasional utterances, widely distant in point of time 
and disconnected in subject-matter, have not gone far toward consti- 
tuting a consistent body of international law or of valuable contributions 
to international law, which ought to emanate from an international 
tribunal representing the power and might of all the nations. In fact it 
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has thus far been a court only in name, — a framework for the selection of 
referees for each particular case, never consisting of the same judges. It 
has done great good as far as it has been permitted to work at all, but 
our effort should be to try and make a tribunal which shall be the me- 
dium of vastly greater and constantly increasing benefit to the nations 
and to mankind at large. 

Let us then seek to develop out of it a permanent court, which shall 
hold regular and continuous sessions, which shall consist of the same 
judges, which shall pay due heed to its own decisions, which shall speak 
with the authority of the united voice of the nations, and gradually 
build up a system of international law, definite and precise, which shall 
command the approval and regulate the conduct of the nations. By 
such a step in advance we shall justify the confidence which has been 
placed in us and shall make the work of this Second Conference worthy 
of comparison with that of the Conference of 1899. 

We have not, Mr. President, in the proposition which we have offered, 
attempted even'to sketch the details of the constitution and powers and 
character of our proposed court. We have not thought it possible that 
one nation could of itself prescribe or even suggest such details, but that 
they should be the result of consultation and conference among all the 
nations represented in a suitable committee to be appointed by the 
president to consider them. 40 * * * 

Said Mr. Scott in his longer and more detailed speech: 

The strength of the work of 1899 lies in the idea of a court for the 
settlement of international differences; its weakness consists in the fact 
that the machinery provided is inadequate for its realization. * * * 

* * * It is common knowledge that no permanent court exists 
because no permanent court ever was established under the convention, 
and it necessarily follows that if a permanent court does not exist, it is 
not accessible at all times, or indeed at any time. The most that can be 
said is that the signatory Powers furnished a list of judges from which, as 
occasion required, a temporary tribunal of arbitration might be com- 
posed. 

It would further appear that the judges so appointed by the signatory 
Powers were not necessarily judges in the legal sense of the word, but 
might be jurists, negotiators, diplomatists, or politicians specially de- 
tailed. In a word, the Permanent Court is not permanent because it is 
not composed of permanent judges; it is not accessible because it has to 
be constituted for each case; it is not a court because it is not composed of 
judges. 

A careful examination of the sections previously quoted shows be- 
yond peradventure that the framers contemplated the establishment of a 

40 American Addresses, etc., 80-81; 2 Deuxieme Conference, 310-311 and 328-329. 
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court of justice to which differences of an international nature might be 
submitted for judicial consideration and decision. * * * 

To decide as a judge, and according to law, it is evident that a court 
should be constituted, and it is also evident that the court should sit as a 
judicial, not as a diplomatic or political, tribunal. Questions of special 
national interest should be excluded because the intent clearly is to 
decide a controversy not by national law but by international law. A 
court is not a branch of the foreign office, nor is it a chancellery. Ques- 
tions of a political nature should likewise be excluded, for a court is 
neither a deliberative nor a legislative assembly. It neither makes laws 
nor determines a policy. Its supreme function is to interpret and to 
apply the law to a concrete case. 

The court, therefore, is a judicial body composed of judges whose duty 
it is to examine the case presented, to weigh evidence, and thus establish 
the facts involved, and to the facts thus found to apply a principle of 
law, thus forming the judgment. It follows, then, that only questions 
capable of judicial treatment should be submitted, and that the duty of 
the judge should be limited to the formation of judgments. The de- 
sideratum is that a law and its interpretation should be certain, and 
certainty of judgment is possible only when strictly judicial questions are 
presented to the court. Upon a given state of facts you may predicate a 
judgment. If special interests be introduced, if political questions be 
involved, the judgment of a court must be as involved and confused as 
the special interests and political questions. * * * 

It is difficult to conceive of a court of justice without judges trained in 
the administration of justice. It is as difficult, — indeed it is well-nigh 
impossible, — to think of a court without at one and the same time having 
in mind the jurisdiction of the court. An international court does not 
compete with a national court. The questions submitted to it are not of 
a national or municipal character. They are of an international char- 
acter, to be determined according to international equity and interna- 
tional law. * * * Clearly it can have no original jurisdiction. Its 
jurisdiction must be conferred upon it specifically, for when created it is 
as powerless and helpless as the newborn babe. The jurisdiction must be 
conferred upon it expressly, and it would seem that this may happen in 
several ways. First, the signatory Powers may conclude a general treaty 
of arbitration and may agree that all differences of an international 
nature shall be considered. Or, second, if the signatory Powers do not 
conclude a general agreement, the positive jurisdiction of the court may 
be based upon the separate treaties of arbitration already concluded 
between the nations. * * * 

But it may well happen that nations may, in the absence of a treaty of 
arbitration, be willing to submit special differences arising between them 
to the judgment and determination of the court. As the jurisdiction in 
such cases would be occasional, and as it would depend wholly upon 
the volition of the parties in controversy, it may be called voluntary or 
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facultative jurisdiction. It is a matter of no great importance whether 
the jurisdiction is obligatory or whether it is facultative, provided 
only that questions be submitted to the court for their determina- 
tion. * * * 

It is probable that the views already presented may meet with general 
acceptance, but the important question still remains, How is this per- 
manent court, composed of judges, to be constituted? No attempt is 
made to disguise the difficulty and importance of this question; for if it 
were an easy task, we would not be engaged in discussing it in this year 
of grace 1907. 

It is obvious at the outstart that a court, to be truly international, 
should represent not only one or many but all nations. It is equally 
obvious that a court composed of a single representative from each in- 
dependent and sovereign nation would be unwieldy. Forty-five judges, 
sitting together, might compose a judicial assembly.; they would not 
constitute a court. And our purpose is to establish a court, not to call 
into existence a judicial assembly. * * * 

* * * However desirable a permanent court may be, it cannot be 
imposed upon any nation. The court can only exist for this nation by 
reason of its express consent. If it be said that all states are equal, it 
necessarily follows that the conception of great and small Powers finds 
no place in a correct system of international law. It is only when we 
leave the realm of law and face brute force that inequality appears. It is 
only when the sword is thrown upon the scales of justice that the balance 
tips. * * * 

* * * Recognizing the equality of right and the equality of interest 
in law, and giving full effect to this equality in the constitution of a 
permanent court, we must yet find some other principle upon which to 
base it if we wish to erect a small court of a permanent nature. 

Fortunately another principle exists. While all states are equal in 
international law, and while their interest in justice is the same, or 
should be the same, there is a great difference between nations con- 
sidered from the standpoint of material interests. * * * The interests 
of a large and populous state are widespread, indeed universal, and 
complications and differences are most likely to arise where these inter- 
ests come into conflict. It cannot be said that lawsuits bear a mathemat- 
ical and constant relation to population. A state of thirty millions may 
not have six times as many lawsuits as a state of five millions, and it is 
to be hoped that this is not so. But there is a sensible relation between 
population, wealth, and industry on the one hand and lawsuits on the 
other. * * * 

* * * We must determine the law to be enforced. The problem 
here is complicated by the fact that many systems of law exist and that 
these various systems must find adequate representation. As a rule, a 
single system of law obtains in a municipal court; another system obtains 
in another court. These two systems, administered in one and the same 
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court, would not make the tribunal a court of international law; for, to 
be truly international, it must embrace the various systems of the 
world. When this is done it becomes a world court. If the Permanent 
Court of Arbitration is to judge according to equity and international 
law, it must not be the equity of any one system, but the equity which 
is the resultant of the various systems of law. * * * For the purposes 
of the Permanent Court of Arbitration municipal law must be inter- 
nationalized. In this case, and in this case only, can the judgment be 
equitable in any international sense, and the judgment so formed will be 
based upon international equity as well as international law. * * * 

The question of language is one of great difficulty, and languages as 
such should be represented in the court. To one sitting in the Conference 
day by day and observing the difficulty with which the idea clothes 
itself in French form, it must be a matter of great importance that the 
languages should find representation in the court, so that the judge and 
client may be upon speaking terms. 

* * * Should parties to a controversy desire a summary proceeding, 
they might request a special detail of three or five judges from the 
Permanent Court of Arbitration by striking alternately from the list an 
equal number until the desired number remained. Powers desiring to 
form a commission of inquiry for a particular purpose could resort to 
the Permanent Court of Arbitration and constitute a commission in the 
above-described manner, and add thereto an equal number of nationals 
from each of the parties. * * * 

Without considering further details, * * * I beg to express the 
conviction that the mere existence of a permanent court of arbitration, 
composed of a limited number of judges trained in municipal law and 
experienced in the law of nations, would be a guaranty of peace. As 
long as men are what they are, and nations are formed of ordinary men, 
we shall be exposed to war and rumors of war. The generous and high- 
minded may seek to ameliorate the evils and misfortunes of armed con- 
flict, but it is certainly a nobler task, and a more beneficent one, to re- 
move the causes which, if unremoved, might lead to a resort to arms. 
The safest and surest means to prevent war is to minimize the causes of 
war and to remove, as far as possible, its pretexts. Justice, as adminis- 
tered in municipal courts, has done away with the principle of self-help 
and the use of force as a means of redress. An international court where 
justice is administered equally and impartially to the small as well as to 
the great will go far to substitute the rule of law for the rule of man, 
order for disorder, equilibrium for instability, peace and content for 
disorder and apprehension of the future. To employ the language of a 
distinguished colleague, M. de Martens, the line of progress is par la 
justice vers la paix. 41 

41 American Addresses, etc., 86 Jf. passim; 2 Deuxieme Conference, 315-321 passim. 
The translation, by Dr. Scott himself, is frequently somewhat free. 
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M. de Martens of Russia followed the American's eloquent period, and 
is quoted at length because of the soundness of his judgment, his division 
of honors for the credit of proposing a change in the existing court, and 
the relative lack of appreciation of his speech among English-speaking 
people. In essentials he said: 

I consider it necessary to-day to explain the reasons which led our 
delegation to prepare (its) project. My task is, however, made easy by 
the fine discourse which we have just heard from the first delegate of the 
United States of America. We agree with him on an essential and indis- 
putable fact, that the present Permanent Court of Arbitration is not 
organized as it ought to be. An improvement is called for and it is our 
task to accomplish it, an important task, in my opinion, more important 
than any which falls to us. 

I have under my eyes the Russian circular of April 3, 1906, in which is 
the program adopted by all the Powers. It speaks in the first place of 
the necessity of perfecting the principal creation of the 1899 Conference, 
that is,' the Permanent Court: "The First Conference separated in the 
firm belief that its labors would subsequently be perfected from the 
effect of the regular progress of enlightenment among the nations and 
abreast of the results acquired from experience. Its most important 
creation, the International Court of Arbitration, is an institution that 
has already proved its worth and brought together, for the good of all, 
an areopagus of jurists who command the respect of the world." * * * 
[Cf. For. Rel, 1906, 1629.] 

* * * if we examine closely the road traveled, we shall discover 
that in reality the ideal end we seek to attain is still far off. Four arbi- 
trations have been submitted to the Hague Court in eight years; 33 con- 
ventions have been signed. They are respectable figures, but insufficient 
if we are not to play with words. Have the Powers which have con- 
cluded these arbitration conventions sought to fortify the Hague Court? 
Not always. They have provided arbitration, but they have sometimes 
forgotten the Hague Court. In a way these conventions testify rather 
to the forgetting than the existence of the court. It is therefore true that 
improvements are urgent; it is so true that the Argentine delegation has 
expressed the opinion that heads of states should refuse to accept the 
functions of arbiter before appeal is made to the Hague Court. I do 
not think it is necessary to limit the freedom of states in this mat- 
ter. * * * 

Our Court of Arbitration exists. Day before yesterday we laid the 
first stone of its building. Our soul was put into this stone, and our 
attachment to the progress of the institution is unanimous. It is none 
the less true that those who have given strongest proofs of this attach- 
ment recognize that the court is in reality only a list. * * * 

What, therefore, is this court whose members are not even known? 
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The court of 1899 is only an idea which sometimes takes body and soul 
and then disappears again. This is why the delegation of Russia has 
presented its project, calling the attention of the Conference and pro- 
voking an exchange of views on the question of the Permanent Court; 
it does not pretend to make this project the sole basis of deliberations. 
Permit me to recall on this occasion that in 1899 we had presented a 
project of a permanent court; we retired it to take as a basis of discussion 
that of Lord Pauncefote, in the spirit of conciliation and impersonal 
devotion which must animate us all. When one works for the triumph 
of justice and the well-being of humanity all considerations of national 
or personal self-esteem and ambition must disappear. We are entirely 
ready once more to efface ourselves to aid a solution in harmony with 
the general spirit of our proposition, to make a further step in the road 
opened in 1899. 

I pass now, gentlemen, to the text of my proposition without, how- 
ever, entering into premature explanations. First, it is the principle of 
the absolute freedom of the Powers in the choice of arbiters which re- 
mains intact. We have maintained the idea of the list of arbiters, but 
we consider that these arbiters must be known and at least in part be 
at the disposal of the states. This is why we have introduced the idea of 
periodic meetings, during which the members elect the Permanent 
Tribunal of Arbitration. This tribunal would thus be living, always 
ready, and at any instant at the disposal of the Powers wishing to have 
recourse to it. * * * The advantage of the Russian project consists 
in the preservation of existing bases, on which I propose to you to con- 
struct another edifice better adapted to the just demands of international 
life. 

Permit me a few words more, from the bottom of my heart. In history 
there have always been epochs when great ideas dominated and in- 
spirited the soul; sometimes it was religion, — sometimes a philosophic 
current, sometimes a political conception. The fact of this kind most 
striking is that of the crusades. From all countries went forth the cry, 
" To Jerusalem ! God wills it ! " To-day the great idea which dominates 
our time is that of arbitration. As soon as a conflict arises between na- 
tions, even if it is not amenable to arbitration, ever since 1899 we have 
heard the unanimous cry, "To The Hague!" If we all join together 
that this idea shall take body and soul, we shall leave The Hague with 
head erect and with conscience tranquil. And then history will in- 
scribe in its annals: "The Second Peace Conference has deserved well of 
humanity." 42 

Applause woke the echoes, and as the hall became quiet Baron Mar- 
schall von Bieberstein, another of the great figures of the Conference, 
arose. "At the moment this discussion begins," he said, "I take the 

42 2 Deuxieme Conference, 321-323. 
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occasion to repeat formally my declarations in the name of the German 
delegation. It is with true satisfaction that I accept the general prin- 
ciples so eloquently defended by the delegates of the United States of 
America. We are ready to employ all our forces in collaborating for the 
accomplishment of this task which M. de Martens has very justly 
defined as one of the most important of the Second Peace Conference." 
The merited applause doubtless expressed a certain gratitude at the 
attitude of Germany, which memory could only contrast sharply with 
her halting posture eight years before. 

Sir Edward Fry, successor in dignity and place to Sir Julian Paunce- 
fote, spoke next to the proposition. "Having heard the very important 
discourses of Mr. Choate and Mr. Scott, I do not hesitate," he asserted, 
"in the name of the delegation of Great Britain to give to the principle 
of the proposition of the United States of America our cordial support. 
I hope," he continued in a practical manner, "that after a discussion as 
brief as possible the project will be sent to a committee of examination 
and that it will adopt some of the ideas of M. de Martens, particularly 
the idea that the court should always be open." 

Argentina followed, 43 a newcomer in the Conference, a great repre- 
sentative of a growing continent. She raised the crucial question. 
Luis M. Drago in her behalf read this declaration: 

The delegation of the Argentine Republic is in principle in accord with 
the project presented by the delegation of the United States of Amer- 
ica, * * * always supposing that, by its constitution and organiza- 
tion, this permanent court shall offer sufficient guaranties to all states or 
groups of states. 

We consider, in fact, that, even though its jurisdiction should be 
voluntary, the creation of a permanent court constitutes a step toward 
peace. 

On the side of obligatory arbitration, to which the Argentine Republic 
would desire to subscribe with the rest of the nations here represented, it 
seems evident to us that in giving vitality to an international jurisdiction 
we might be able to present to all states in conflict a permanent tribunal, 
composed of magistrates of incontestable competence in questions of 
international law, and enjoying the highest reputation from the moral 
standpoint. In doing this, the Conference would obtain a positive 

43 Francisco L. de la Barra had preceded the British delegate in a statement for 
Mexico, and Carlos Rodriguez Larreta of Argentina preceded M. Drago, but their 
speeches did not strictly relate to the court. 
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result, something tangible, which would be the guaranty of law and 
which would undoubtedly form a body of jurisprudence capable of 
handling the interpretation of treaties with all the prestige of the highest 
justice. 

The proposition before us gives voice to a thought which must merit 
our entire approval. But the basis of representation in the permanent 
court will provoke fertile discussions permitting discovery of the best 
and most efficacious means of constituting it. 

In the opinion of the Argentine delegation, representation must be 
granted according to the importance of the foreign commerce of each 
state, because commerce and production are surely the best indicators of 
the vitality, intelligence, work and progress of nations. Such was the 
basis chosen by William Penn in the seventeenth century when he even 
then dreamed of the creation of a universal jurisdiction exercised by a 
permanent high court to settle international disputes. We believe it is 
needless to add that we accept this jurisdiction, which in all cases would 
be purely voluntary. * * * 

Saturday, August 3, the tenth session of the subcommission opened 
with routine deposits, and Mr. Choate then reverted to the project of a 
court by expressing the American desire that its own and the Russian 
project be made the subject of a common discussion. It was an interest- 
ing and important move, wholly aside from its courtesy. For the sugges- 
tion meant nothing less than that the Conference was to be entirely free 
to choose between the partial and the thoroughgoing proposition. It 
gave free opportunity to register the status of responsible state opinion 
regarding the organism, and the resultant choice of the thoroughgoing 
proposition is on that account the more enlightening. Auguste Beer- 
naert of Belgium, perhaps the internationalist at the Conference most 
experienced in point of dealing with all phases of cosmopolitanism, 
opened the discussion with some considerations regarding the difficulty 
of the problem. In substance he said: 

* * * Here arises anew before us the question lengthily debated in 
1899: Is it advantageous to establish an international tribunal, really 
permanent, in which judges, comparatively few, irremovable or almost 
so, should judge the disputes of the various states of the civilized world? 
Here, gentlemen, certainly is one of the gravest and most difficult of 
problems. * * * 

We ask now [having reviewed the excellences of the 1899 Court] if 
adoption of the propositions of the American delegation would con- 
stitute progress. First comes a question of principle on which I think 
we must all be in accord. It is that, if any permanent tribunal is con- 
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stituted, it would be an arbitral jurisdiction essentially facultative and 
that it would be necessary to determine the wish of the nations in dis- 
pute for each case. * * * 

The Interparliamentary Union [in which M. Beernaert was a leader] 
has been seized of vast projects by which the reorganized world would 
henceforth be formed of a single state or at least of a federation of states 
having a single parliament, a single executive power, a single superior 
court of justice. * * * This is in my opinion the lamentable exaggera- 
tion of a movement of ideas, true in itself, which does honor to our cen- 
tury. Especially at this time it runs through the world as great, vague 
strivings for fraternity and solidarity. Men of different races know each 
other, no longer feel themselves hostile. An assembly like this, of which 
our fathers had not even dared to dream, astonishes no one. It is the 
result of this enormous progress of all the sciences which has suppressed 
distances, unified interests, merged races. But, on the other hand, 
never has national sentiment been more lively, and we see old nations and 
old languages, which were thought to be slumbering, redemanding their 
place in the sun. None among us would want to renounce his country, 
sweet and dear to him, and especially none would consent to be governed 
from a distance, a very great distance and perhaps very badly. In my 
opinion it is necessary to reject as a redoubtable Utopia the dream of a 
world state or universal federation, with the single parliament, with a 
court of justice superior to the nations. 44 

M. Beernaert continued with a discussion of such points as whether 
17 jurists of the first order could be found disposed to expatriate them- 
selves, whether they would be given cases in preference to the free choice 
of arbiters in the 1899 court, and whether fixed terms for them would 
not be inclined to retard reference to arbitration. He felt, with Merign- 
hac, whom he quoted, that "the jurisdiction alone must be permanent, 
while those who exercise it must be chosen for each case." His whole 
attitude was expressed in one of his closing sentences: "I believe I have 
said enough to justify my preference for the present institution, which 
seems to me to have responded fully to what could be expected of it." 
And again in his peroration: "May the future, may our common efforts 
assure new progress. In the field of facts there remains so much to do! " 

Gonzalo A. Esteva, first delegate of Mexico, read a declaration for his 
government to the effect that its instructions and the personal senti- 
ments of the delegates would impel them to vote for the American prop- 
osition. "But," he said in conclusion, "the principles which will serve 

44 2 Deuxieme Conference, 331-332, 332-333. 
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as a basis for constituting the permanent court are of so great importance 
that the delegation of Mexico reserves its definitive vote until such time 
as it shall be informed of the various projects which shall be proposed 
for the constitution of the court." Serbia, through Milovan Milovan- 
ovich, abstained in principle, announcing in a declaration that its adhe- 
sion would be conditioned on the following: 

1. That it be previously established by a general convention that 
arbitration is obligatory for a category of international differences 
quantitatively and qualitatively justifying, by number and intrinsic 
importance of the cases to be adjudged, the creation of such an organ of 
international jurisdiction. 

2. That, concerning the composition of this permanent court, there 
should be taken as a determining principle either the absolute equality of 
rights of all states or, setting aside states and nationalities, the personal 
qualities of the judges from the point of view of their competence and 
guaranties of their international impartiality. 

Belisario Porras of Panama arose to "support the American proposal 
warmly." As the representative of a small and a new state, he believed 
"that the small states have an interest in seeing this principle extended 
in the widest possible measure. We have an interest in the existence of a 
single system of international law, because in its present state inter- 
national law is derived from certain fundamental principles and from 
certain other principles accepted to regulate certain relations between 
states. Conflicts inevitably result and these the strongest always profit 
by. It is therefore necessary to establish a jurisprudence which fixes 
the value of these different principles. * * * In our days the prin- 
ciples of law are conserved in the bureaus of the ministries of the great 
Powers, which on each occasion take from their correspondence the de- 
spatches and writings which justify them, and, if this justification is not 
very good, brute force always remains to them to make it accepted." 

Jacques Nicholas Leger for Haiti next registered support of the Rus- 
sian and American propositions, considering them quite as important 
for small as large states. He mentioned the restricted number of judges 
suggested, 17 to represent 45 states, and thought that if an electoral 
college was formed by a grouping of states for their selection rivalries 
dangerous to peace and concord might be engendered. "Nothing would 
prevent authorizing each of the signatories of the new diplomatic in- 
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strument to designate a certain number of jurisconsults destined even- 
tually to form the list of members of the court. Once met in general 
assembly, those jurisconsults delegated for this purpose by their respec- 
tive countries would have the mission of designating the colleagues 
called to constitute the permanent court. The members thus elected 
would themselves choose their successors and would be divided into 
series with mandates of unequal length so as to prevent an entire renewal 
of the personnel of the court. By not replacing all at one time the 
traditions would be assured, which would permit arriving at the estab- 
lishment of an international jurisprudence, the decisions rendered being 
published in a collection edited under the control of the International 
Bureau." He also discussed the development of international public and 
private law, and concluded that " this codification seems to be one of the 
necessary consequences of the establishment of a permanent court of 
arbitration accessible to all independent states." 

Jose' Gil Fortoul of Venezuela next adhered to the American proposal. 
His speech covered oratorically the suggestions he made in amendment 
to the American and Russian proposals and which he filed at its close. 
These read : 

1. In accepting his appointment every member of the Permanent 
Court of Arbitration shall take oath to fulfill his office without fear and 
with a perfect impartiality; furthermore, he shall engage neither to 
solicit nor accept, so long as his duties shall last, any decoration or any 
recompense from a government other than his own. 

2. A general list of all persons designated by each of the signatory 
Powers shall be drawn up. 

Those of these persons who are delegated for this purpose by their respec- 
tive governments shall meet in general assembly and shall proceed with 
the election of members of the Permanent Court from the general list. 

The Permanent Court thus composed shall be renewable by thirds, 
and it shall itself select the members who are to replace those whose 
mandate expires. 

3. The members of the Permanent Court are charged with preparing 
or causing to be prepared under their high control the codification of 
the principal rules of international public law and of international 
private law. 45 

Ruy Barbosa of Brazil followed, an impassioned orator reading a 
prepared address— as was the rule — and destined in his fixed opposition 
46 Speech at 2 Deuxieme Conference, 338-339; project at 1034. 
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to anything less than equality of representation to become almost the 
only serious opponent of the American and its succeeding projects. 
M. Barbosa began by adhering to the reserve made earlier by Mexico. 
His speech, as long as Mr. Choate's and two-thirds the length of Mr. 
Scott's, can only be summarized by argument: 

We are certain that a time will come when regulation of misunder- 
standings between nations in conflict will never be considered except 
before this tribunal, if a good organization is given to it. But we are 
also convinced that this invariability of international judicature can be 
counted on only as a result of the voluntary assent of all countries in 
various successive emergencies; and even in the interest of this progress, 
which will be durable only as it is established in a free manner, it seems 
to us that we cannot substitute for the spontaneous confidence of states 
a submission stipulated as a perpetual engagement. * * * (Disputes) 
cannot be submitted in advance and always to an exclusive and per- 
petual magistrature without alienating essential elements of national 
sovereignty. * * * 

In carrying (this forced subjection) over into the international order 
(from the municipal regime), it is not arbitration which would be estab- 
lished. It is another thing. It would create an obligatory judicature 
among sovereign states as it exists among the subjects of a single sover- 
eignty. * * * The action of civil tribunals ceases from the moment 
when the parties agree to have recourse to arbiters, and then they are 
sovereign in the election of the depositories of this conventional justice. 
Consequently, the individuals themselves choose their judges, since with 
them always remains the option of preferring arbiters whom they them- 
selves freely appoint to the constituted tribunals. Of this right you 
would deprive independent nations. They would have only the Hague 
Court, without other alternative. * * * Since experience is the mis- 
tress of nations, they cannot yet find conclusive reasons for subscribing 
to this infallibility of the single court in international arbitration, with- 
out which we do not see why states should be refused the faculty of 
replacing it by other arbitral judges. * * * 

I hope that this court will some day become the areopagus of peoples, 
acclaimed by the confidence of all. But for this result we cannot replace 
the work of time by that of constraint. It is always vain to dream to 
impose confidence. It is- not decreed. It is not stipulated. It is pro- 
duced of itself under the influence of natural causes, like the facts of 
organic evolution. We desire permanence in recourse to arbitration. 
But permanence would consist in the obligation to have recourse to 
arbitration, not in exclusive submission to a permanent court. * * * 

* * * In the thought of the delegation of the United States the 
facultative character of the court would not be altered; only the obliga- 
tion of arbitration would be established, maintaining free choice of 
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arbiters to the states. This is what the eminent M. Choate has repeated 
to-day in adopting the Mexican proposition. But it seems to have con- 
trary tendencies. We would gladly be found wrong, but it seems to us 
there is something in the proposition by which neither the heads of 
states, officials nor scientific corporations could accept the duties of 
arbiters except after the prior declaration of the interested parties that 
they had not been able to agree to have recourse to the Hague Court. 
This is a wholly arbitrary limitation of the freedom of states in the 
choice of their arbiters. We could not subscribe to it because in our 
opinion this freedom does not tolerate limitations. * * * On the 
other hand, if the refusal to submit to the permanent court is abso- 
lutely a thing between the interested parties, and depends on them 
alone, is it not clear that the very fact of addressing other arbiters sup- 
poses, includes and expresses the mutual resolution, on the part of those 
making it, not to accept arbitration at The Hague? * * * There- 
fore, in practice, this idea is useless. But in principle it is dangerous, 
for it pretends to restrain a sovereign and essential freedom which does 
not suffer restrictions. 

* * * Fundamentally we are all equally devoted to arbitration. 
Brazil solves all questions not settled by other less free and conciliatory 
methods by arbitration. * * * Only we must not forget there are in 
established usage great instruments of improvement and pacification as 
useful as those imagined in our days and that in certain prerogatives of 
the independence of States are found forces beneficent for equality 
between small and great, between strong and weak, from which it would 
be unpardonable to depart. * * * 

The best inventions may be turned to the injury of those who have 
conceived them with unqualified good intention. This Permanent 
Court of Arbitration merits our enthusiasm. But it is human; it is 
necessary to preserve it from degeneracy. * * * Absolute and ex- 
clusive authority is always ready to be corrupted. * * * Would not 
this institution, of an almost superhuman majesty, be exposed more 
than any other to the dangers and temptations of our feebleness? 

I hope M. Barbosa's argument has been done justice in these extracts, 
for I do not consider any of them really sound for the subject-matter 
under discussion. The speech was probably the least notable effort of 
an important member of the Conference because it was so largely beside 
the mark. He argued, for instance, that a court with obligatory jurisdic- 
tion was objectionable, but that was so clearly admitted in the American 
proposition that the argument need not have been mentioned except as 
an academic caution. He argued that the court would kill other less 
pretentious means of arbitration, but in unmistakable terms its sponsors 
had already ruled that contention out by making their proposition 



THE ORIGIN OF THE HAGUE ARBITRAL COURTS 297 

additional to all other existing means. The point on derogation of 
sovereignty is fully met by the recognized distinction of definition that 
equality means equality of right, not equality of the exercise of right; 
and it is further null from the fact that, if a sovereign state chooses to 
limit its sovereignty by treaty, the limitation is not a derogation, but an 
exercise, of sovereignty itself, restricted in terms and reclaimable at 
conventional will. This, however, was the only arguable proposition 
applicable to the subject-matter, except the last point made by the 
brilliant Brazilian. 

Bulgaria followed Brazil, Ivan Karandjulov making in English an 
interesting speech in which he said of his country that "it ardently 
desires the coming of an era of justice between nations. For it is not by 
force of arms that it seeks to reconquer its place among civilized nations. 
Its population is bellicose neither by nature nor character; it is pacific, 
laborious and thirsty for knowledge and justice. So the value of each 
government in Bulgaria is appreciated in proportion to the efforts it 
makes for the development of her schools and her courts." May the 
future bear out the characterization in full measure! M. Karandjulov's 
support of the Russian and American proposals was accompanied by 
amendments to the American project described in his speech and even- 
tually assuming this form: 

I. (Amendments to Art. 1.) A Permanent Court of Arbitration shall 
sit at The Hague. It shall be composed of fifteen judges, a third of whom 
shall be renewed every third year reckoned from the date of its com- 
position. 

The first as well as the second renewal of judges shall be effected by 
casting of lots and successive renewals by the expiration of nine years 
from the date of their election or re-election. 

Judges whose names shall be cast in the lots or whose terms of nine 
years shall have expired may always be re-elected. 

Elections of judges shall be effected in the following manner: 

Each of the signatory states of the present convention shall designate 
at least one person of recognized competence in questions of international 
law and enjoying the highest moral consideration; these persons so 
designated shall meet at The Hague and shall choose from among them 
judges to the number required for the composition or completion of the 
court, each state having a right only to one vote. 

The time of the first meeting of the electors who shall choose the first 
fifteen judges shall be determined and communicated to the signatory 
states by the International Bureau. 
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Convocations of the electors to replace the third of the judges or to 
renew their mandate, as well as to complete their number to fifteen, in 
cases where there should be vacant places on account of death or other 
causes, shall be effected at intervals of three years through the same 
Bureau. 

II. (Amendment to Art. 3.) Each of the parties in dispute has the 
right of challenging: 

a. The judge of the nationality of the adverse party; 

b. The judges who may have previously expressed a personal opinion 
on the affair in litigation to the prejudice of this party; 

Each of the judges should have the right of retiring from a case in 
which he might foresee in one manner or another that his participation 
would shake the confidence due to judicial authority. 46 

Sir Edward Fry now took occasion to answer M. Beernaert's misgiv- 
ings and the same suspicion as expressed by others. The American 
project, he explained, "proposes a new court alongside the present 
court. The two courts will work to the same end and that one of the 
two which seems best to respond to the needs of nations will survive. 
The choice for nations is free, and it is very certain that the most effica- 
cious court will be chosen." 

Marquis de Soveral of Portugal had prepared an address four pages 
long, but did not deliver it. The discussion had already exhausted his 
speech, and he therefore simply commented that, though Portugal 
adhered to the project of the United States, "the primary question is 
the project of a general treaty of obligatory arbitration. It seems to me 
impossible * * * to create judges before being able to submit causes 
to them." It is, of course, obvious that the objection was ill taken 
because the court was intended to be voluntary as to jurisdiction. 

Persia, through her first delegate, Samad Khan Momtaz-es-Saltaneh, 
cordially supported the American proposal, hoping that the committee 
would adopt the Russian suggestion that the court should always be 
open. 

M. Bourgeois called M. Beaufort of the Netherlands to the chair to 
register in one of his luminous speeches the status of the discussion before 
it came to a vote. This time, as usual in such cases, he spoke as the first 
delegate of France, not as president of the subcommission. It would be 
a pleasure to give the Bourgeois address in full, but space prohibits and 

46 2 Deuxieme Conference, 1033; the speech is at 344-345. 
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one must be content with Dr. Scott's summary in the report. In general 
he distinguished "between the Permanent Court of Arbitration of 1899 
and the proposed court, showing conclusively that each would have its 
separate and distinct sphere of interest and influence, and that the 
existence of the two courts would be a double guaranty for the world's 
progress toward justice and peace." Textually M. Bourgeois said in 
part: 

What we must ascertain is whether, for limited purposes and under 
special conditions, it is not possible to secure the working of arbitration 
more quickly and easily under a new form in no way incompatible with 
the first form. 

For questions of a purely legal nature a real court composed of jurists 
should be considered as the most competent organ. * * * It is 
therefore either the old or the new system that is to be preferred, accord- 
ing to the nature of the cases. 

Thus we see before us as two distinct domains: that of permanency 
and that of compulsion. However, we reach the same conclusions in 
both domains. 

In the domain of universal arbitration there is a zone of possible com- 
pulsion and a zone of necessary option. There are a vast number of 
political questions which the condition of the world does not yet permit 
to be submitted universally and compulsorily to arbitration. 

Likewise, in the domain of permanency, there are cases whose nature 
is such as to permit and perhaps to warrant their submission to a per- 
manent tribunal. However, there are others for which the system of 
1899 remains necessary, for it alone can give the nations the confidence 
and security without which they will not appear before arbitrators. 

Thus it is seen that the cases for which the permanent tribunal is 
possible are the same as those for which compulsory arbitration is 
acceptable, being, generally speaking, cases of a legal nature. Whereas 
political cases, in which the nations should be allowed freedom to resort 
to arbitration, are the very ones in which arbitrators are necessary 
rather than judges, that is, arbitrators chosen at the time the controversy 
arises. 47 

M. Beldiman of Rumania, stating his sympathy with the court proj- 
ect, inquired how the 17 judges were to be appointed, saying that it 
seemed to him almost impossible to pronounce intelligently on the court 
while one of its essential and decisive elements was still vague. The 
United States was unable to answer at the moment, and Rumania 
accordingly abstained the vote. Turkey abstained for lack of instruc- 

47 2 Deuxihne Conference, 347-349. 
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tions. On the question of taking the proposition of the United States 
(including the Russian project by implication) into consideration the 
vote stood 28 for and 12 abstentions. The ballot was as follows: 

For: Germany, United States, Argentina, Brazil, Bulgaria, Chile, 
China, Colombia, Cuba, Dominican Republic, France, Great Britain, 
Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, Panama, Para- 
guay, The Netherlands, Peru, Persia, Portugal, Russia, Salvador, 
Uruguay, 48 Venezuela. 

Abstentions: Austria-Hungary, Belgium, Denmark, Spain, Greece, 
Norway, Rumania, Serbia, Siam, Sweden, Switzerland, Turkey. 

The question of organizing the Committee of Examination was in 
order. "Many of our colleagues," said M. Bourgeois, "have expressed 
the desire to see the propositions studied by a special Committee of 
Examination, very restricted. I believe, gentlemen, that it is well for 
this committee to remain in close contact with the first committee, 
already charged with working out a project of obligatory arbitration. 
The two matters present so great an affinity as not to prevent work in 
common. I therefore have the honor to propose the following com- 
bination: 

The Committee of Examination has been composed by two successive 
operations, the second completing the first. It is therefore made up as 
follows: To the members elected from the outset we have added seven 
new colleagues for the study of questions concerning obligatory arbi- 
tration. They form a special subcommittee in the heart of the Com- 
mittee of Examination, the Committee of Obligatory Arbitration. 49 I 
propose to-day, gentlemen, to appoint a new special subcommittee which 
we will call, if you wish, Subcommittee B, which with the members of the 
initial Committee of Examination will study the questions relative to the 
permanent court. 

Assent was given and Messrs. Choate of the United States, Baron 
Marschall von Bieberstein of Germany, Eyschen of Luxemburg, Renault 
of France, Beldiman of Rumania, and Carlos G. Candamo of Peru were 
special appointees to the new Committee of Examination B. 

48 Uruguay, through Juan P. Castro, reserved the right of "examining whether the 
organization of the permanent court offered all guaranties which should be expected 
of it." 

49 For the appointment of this committee see 2 Deuxibme Conference, 227. 
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Between August 3 and 13 we have no official record of action concern- 
ing the project of what was to be called the Court of Arbitral Justice. 
The United States took advantage of the fact that Germany and Great 
Britain had assumed leadership in championing an international court of 
prize to enlist their delegations in behalf of the proposed new arbitral 
court. "Such an organization appeared to be a thoroughly appropriate 
step, which met also the purposes which Germany sought to attain," 
said the German report on the Conference. 60 It was extremely fitting 
that Germany should participate in launching the project, for it had 
been felt that her attitude was very conservative and anything accep- 
table to her would likely meet the susceptibilities of other states. Great 
Britain was properly associated with the preliminary work because of 
her deep interest in, and her historic sponsorship of, the Permanent 
Court. Russia had virtually retired her project and M. de Martens was 
so busy with other features of the Conference work that failure to 
associate him with the new stage of the project was natural. But the 
advice of her delegation was by no means lacking. 

What happened between August 3 and 13 was the elaboration of a new 
project 61 by Germany, the United States and Great Britain. I believe 
I am not far from the truth in suggesting that Herr Kriege, Dr. Scott and 
Eyre Crowe, technical delegates of these respective Powers, were jointly 
responsible for the resultant project of convention, in full harmony with 
the other members of their delegations. This project was a new and 
much more elaborate thing than the American proposal, and it may be 
said that the idea of the projected court took definite form only in its 
twenty-six articles. 

The first session 62 of Committee of Examination B was held on Tues- 
day morning, August 13. It opened with the deposit of this joint project 
and an opening speech by Mr. Choate, followed immediately by Baron 
Marschall von Bieberstein and Sir Edward Fry. M. Asser called atten- 
tion to what was later called the special delegation, which was a Dutch 
suggestion. M. Bourgeois spoke a few words, closing with the appeal, 
"Baron Marschall has compared the project to an admirable frame; 

60 Denkschrift iiber die zweite Internationale Friedenskonferenz, 3. 

61 2 Deuxieme Conference, 593. 
52 Ibid., 593-601. 
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I ask of all of you that a picture be put into the frame." The discussion 
of the articles forthwith began on the first reading, which occupied five 
sessions, August 13, 17, 20, 24 and 27. On Article 1 a discussion of the 
then title, "High International Court of Justice," took place with the 
result of eliminating the word high, and as this with other demanded 
changes forecast a thorough revision of the text, M. Bourgeois, before 
proceeding further, named an Editing Committee, Heinrich Lammasch 
of Austria-Hungary, M. Asser of the Netherlands, Louis Renault of 
France, Eyre Crowe of Great Britain, Herr Kriege of Germany, and 
James Brown Scott of the United States. In the first session six articles 
were discussed and sent to this committee for revision. The second 
session dealt primarily with the crucial question of assignment of judges. 
Lu Tseng-Tsiang of China opened with a proposal for their distribution 
on the basis of the fiscal quotas in support of the Bureau, a purely 
voluntary order. Dr. Scott in a masterly address 63 developed the bases 
of the German-American-British plan and introduced the table as it is 
now known, minus the assignment of substitutes, but with a tabular view 
of years of state service appended. 64 The session went through Article 15 
of the project. Ruy Barbosa of Brazil opened the third session with a 
speech introducing a project with the following bases: 

I. For the composition of the new Permanent Court of Arbitration 
each Power shall name, under the conditions stipulated by the Confer- 
ence of 1899, one person capable of exercising acceptably as a member 
of this institution the functions of arbiter. 

It will have, moreover, the right of naming a substitute. 

Two or more Powers may come to an understanding for the designa- 
tion in common of their representatives in the court. 

The same person may be designated by different Powers. 

The signatory Powers will choose, as far as possible, their representa- 
tives in the new court from those who compose the present court. 

II. Once the new court is organized, the present court will cease to 
exist. 

III. Persons selected will sit for nine years, being removed only in 
cases where, according to the legislation of their respective countries, 
irremovable magistrates lose their mandate. 

IV. No Power can exercise its right of appointment save by engaging 
to pay the honoraria of the judge it designates, and by making the 

53 2 Deuxieme Conference, 606-612; American Addresses, etc., 99-103. 

54 Ibid., 609-612, 1040-1043; American Addresses, 204. 
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deposit each year, in advance, under the conditions which the conven- 
tion shall fix. 

V. For the court to deliberate in plenary session the presence of at 
least one-fourth of its appointed members will be necessary. 

In order to assure this possibility, the appointed members will be 
divided into three groups, according to the alphabetical order of the 
signatures to the convention. 

The judges classed in each of these groups will sit by turn for three 
years, during which they must establish their residence in a place whence 
they can reach The Hague within 24 hours from the first telegraphic 
notice. 

However, all the members of the court have the right, if they wish, 
always to sit in plenary session, although they do not belong to the 
group specially called to it. 

VI. The parties in conflict are free either to submit their controversy 
to the plenary court or to choose to solve their litigation, in the body of 
the court, the number of judges which they shall agree to sanction. 

VII. The court will be convoked in plenary session when it will have 
to judge litigations the decision of which has been confided to it by the 
parties, or, in affairs submitted by the litigants to a lesser number of 
arbiters, when they themselves appeal to the full court for solution of a 
question arising between them during the judgment Of the case. 

VIII. To complete the organization of the court upon these bases, 
everything that is not contrary and appears to be convenient to adopt 
in the dispositions of the Anglo-German-American project will be 
adopted. 65 

When Article 16 relating to the competence of the court was reached 
there was a lively exchange of views and a number of suggestions were 
made. M. Bourgeois closed the session by the announcement that the 
German-American-British proposition would be "brought up to date by 
its authors and distributed as a second corrected edition to all members 
of the First Subcommission that they might be kept informed" of the 
work. This was done between August 20 and 24, when the discussion 
was resumed with Article 19 (old Article 16) which was virtually given a 
second reading. The Editing Committee had found it necessary to make 
three more articles in the part already discussed and had added three 
from the Prize Court Convention in the part to be discussed, so that the 
second edition of the project contained 32 articles. The session discussed 
Articles 20 and 21 (old Articles 17 and 18) at length. In the fifth session 
M. Barbosa of Brazil made his third set speech on the equality of states, 

55 2 Deuxieme Conference, 620-621, 1047-1048. 
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and Mexico registered its inability to "acquiesce to any convention in 
which all the states called to the Peace Conference are not considered on 
the basis of the most absolute and perfect equality." The protestants 
agreed with M. Bourgeois that their declarations did not prevent the 
discussion continuing, the rest of the revised project being rapidly passed 
in first reading on the assent of Mr. Choate to M. Barbosa that the table 
of rotation of judges was reserved therefrom. 

The second reading began in the sixth session on September 2 on the 
basis of the third edition of the German-American-British project, which 
now contained 37 articles owing to revision and rearrangement by the 
authors. This session may be considered the critical one for the proj- 
ect. M. de Martens had offered and secured a verbal alteration in 
Article 1, and M. Lammasch had proposed the eventual name, Court of 
Arbitral Justice, when Brazil announced her abstention from further 
discussion of the project, "not being in a position to judge what attitude 
the Brazilian Government ought to take with regard to the new institu- 
tion." Mexico, Rumania, Belgium and Greece followed with the same 
declaration, making five states holding aloof on a non possumus. The 
reading registered a vote article by article, and the abstentions impelled 
Sir Edward Fry to withdraw Articles 6 and 7 (relating to the assign- 
ment of judges) from this second reading, Article 8 being likewise held 
out by Herr Kriege. This second reading was completed in the seventh 
session on September 5. 

It was the obvious tactics that the pilots of the project employed. The 
hitch was on the division of judges, so that everything but that was 
rushed through to decision, leaving all possible burden of proof on the 
dissidents. It was now possible to marshal all the argumentative forces 
on that critical point. When the reading was complete Mr. Choate 
made a masterly and eloquent appeal to the conclusion that "the abso- 
lute and equal sovereignty of each of the forty-five Powers 66 was duly 
respected and their differences in other respects not lost sight of " in the 
scheme of the three Powers. 67 M. Barbosa ceased to abstain long enough 
to reply. M. Bourgeois then invited Messrs. Nelidov of Russia, Tornielli 

66 Honduran delegates were now admitted. 

67 See this speech in American Addresses, etc., 103-109; 2 Deuxieme Conference, 
683-687, 689-693. 
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of Italy, Choate, Marschall von Bieberstein, Barbosa of Brazil, and 
Merey of Austria-Hungary to constitute with himself a subcommittee 
to attempt a solution of the composition of the court. This committee 
wrestled with the question until September 18, when it recorded a failure 
to find a solution and referred the question back to the Committee of 
Examination. 68 M. Barbosa again spoke and Sir Edward Fry proposed 
a resolution favoring the principle of the proposed court. Mr. Choate 
made a last eloquent appeal 69 to form the court by election. He sub- 
mitted a plan which was voted down, after M. Barbosa and others had 
discussed it, 5 for and 9 against. The project in its third edition was 
then put to vote, omitting Articles 6, 7 and 8 on the composition of the 
court, and was thus passed in third reading, 8 to 5 with 2 abstentions. 
Sir Edward Fry's motion was then put in two parts. It reads: 

The Conference recommends to the signatory Powers the adoption of 
the project hereunto annexed of a convention for the establishment of a 
Court of Arbitral Justice, and putting it in force as soon as an agreement 
has been reached upon the selection of judges and the constitution of the 
court. 

It was carried in both halves by the same vote: 

For: The Netherlands, Germany, Great Britain, United States, Italy, 
Portugal, Russia and France. 

Against: Greece, Peru, Brazil, Rumania and Belgium. 

Abstained: Austria-Hungary and Luxemburg. 

The First Commission was the next stage for the proposal, now in its 
excised fourth edition. At the commission's eighth session on October 9 
general discussion of the report of Dr. Scott on the Court of Arbitral 
Justice was on the order of the day. Mexico, Switzerland, the Domin- 
ican Republic, Denmark, Brazil, Guatemala, Norway, Belgium, Ru- 
mania, Russia, China and Persia all had speeches or comments. 60 At the 
ninth session on October 10 61 it was decided to read the articles of the 
fourth edition, and after discussion on Articles 1, 2, and 5 the project was 
voted, 37 to 3 with 4 abstentions. Belgium, Rumania and Switzerland 

68 2 Deuxieme Conference, 694-695. 

69 Ibid., 697-699; American Addresses, etc., 109-111. 

60 2 Deuxieme Conference, 144-160. 

61 Ibid., 177-190. 
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voted no, and Denmark, Greece, Uruguay and Venezuela abstained. 
Sir Edward Fry's motion was brought forward but, on the decision that 
it was technically a declaration, was sent along to the plenary session to 
come under the unanimity rule prevailing there. 

This work of the First Commission came before the ninth plenary 
session of the Conference on October 16, when President Nelidov in his 
introductory address said in part: 

The practice of the eight years elapsed since the First Conference 
has * * * a i S o rendered desirable the enlargement and completion 
of the institutions then created with a view to extending the field of 
action of international justice. * * * Serious projects have been put 
forth for study * * * anc j those who are especially versed in judicial 
questions have particularly taken an active part in their discussion. 
This study, as conscientious as learned, * * * will furnish to those 
who will occupy themselves with it later very valuable materials which 
do honor to this Conference. 

We have, however, had to recognize that the agreement necessary for 
the establishment and functioning of the institution we had in view 
could not be reached, and we have been obliged to confine ourselves to 
affirming the principles unanimously admitted and to abandon to our 
governments the task of completing our work by reaching an under- 
standing on the means of putting it into practice. It is in this sense that 
the * * * wish which is going to be submitted to you has been 
prepared. 62 

Dr. Scott as reporter followed with this formal statement: 

It is not necessary to explain to you the project which we are charged 
with submitting to your high consideration. You understand it suffi- 
ciently, and you know moreover that Committee of Examination B of 
the First Subcommission has discussed it long and carefully before 
adopting it. The First Commission has approved it in turn with a slight 
modification of the text of Article 2 as elaborated by the Committee of 
Examination. We are not unaware that the work presents omissions 
and difficulties even yet. It is not necessary to say that the project does 
not contain precise dispositions upon the manner of constituting the 
court nor upon the choice of judges. These questions have been long 
discussed in the committee without finding a solution acceptable to all 
the states represented. It is hoped that an agreement will not be delayed 
on this subject and it is with this hope that the committee has pro- 
nounced in favor of adopting the recommendation, which I have the 
honor to ask the Conference to be good enough to sanction by its vote. 

62 1 Deuxieme Conf&rence, 331-332. 
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The announcement of abstentions or reserves followed, and the vote 
for Sir Edward Fry's wish as above carried it, 38 for and 6 abstentions, as 
follows: 

For: Germany, United States of America, Argentine Republic, 
Austria-Hungary, Bolivia, Brazil, Bulgaria, Chile, China, Colombia, 
Cuba, the Dominican Republic, Ecuador, Spain, France, Great Britain, 
Guatemala, Haiti, Italy, Japan, Luxemburg, Mexico, Montenegro, 
the Netherlands, Nicaragua, Norway, Panama, Paraguay, Peru, Persia, 
Portugal, Russia, Salvador, Serbia, Siam, Sweden, Turkey, Venezuela. 

Abstentions: Belgium, Denmark, Greece, Rumania, Switzerland, 
Uruguay. 

Between the day of that vote and the present time, almost nine years, 
what Secretary Root in his instructions to the delegates termed the 
"continuous process through which the progressive development of 
international justice and peace may be carried on" has been satisfac- 
torily shown. The authors of the German-American-British project 
realized that a real world court must follow the spirit rather than the 
letter of sovereign equality, that all communal progress involves abnega- 
tion for the sake of the general good by facing facts as they are. The 
authors followed the logic of their own minds, and in the interval a new 
examination of sovereignty by several publicists has strengthened their 
conclusion. The majority of the states of the world stand committed to 
the Court of Arbitral Justice as proposed; 38 out of 44 are committed to 
its principle and have been for nearly nine years. Around the whole 
proposition has been growing up a quantity of public opinion of im- 
portance. 

President Roosevelt in his message to Congress of December 3, 1907, 
said truly that the remaining unsettled question of the composition of 
the court "is plainly one which time and good temper will solve." 6S 
Mr. Choate's report as head of the American delegation concludes on 
this subject: "A little time, a little patience, and the great work is 
accomplished." 64 "Germany," said the report of delegates of that 
state, "stands ready to cooperate in the establishment of the court." 6S 

63 For. Rel., 1907, lxiii. 

64 Ibid., 1178. 

66 Denkschrift, etc., 3. 
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The French delegation in its report said : " Each of the states must exert 
special efforts to carry out, as far as possible, the voeux, resolutions or 
recommendations, by which the Conference, in matters upon which it 
could not reach a conclusion, has emphatically signified its desire to see 
the governments complete its work. It will suffice to refer to the negotia- 
tions requisite to give definitive form to the permanent Court of Arbitral 
Justice, whose operation depended upon an agreement regarding the 
manner of selecting the judges." 66 Sir Edward Fry of Great Britain 
made a further comment: 

We cannot but hope that the difficulties which we have been unable to 
overcome may hereafter be surmounted, and that our labor as pioneers 
may in the end not prove entirely fruitless. * * * The claim of many 
of the smaller states to equality as regards not only their independence, 
but their share in all international institutions, waived by most of them 
in the case of the Prize Court, but successfully asserted in the case of the 
proposed new Arbitral Court, is one which may produce great difficul- 
ties, and may perhaps drive the greater Powers to act in many cases by 
themselves. 67 

The suggestion of Sir Edward Fry was the one adopted as practical in 
the interval until the Third Hague Conference. In an identic circular 
note of October 18, 1909, a solution was proposed by Secretary Knox, 
which awaits only the ratification of the International Prize Court 
Convention. It will be remembered that this court was to be organized 
on the same basis as the Court of Arbitral Justice and that in view of its 
restricted scope no successful objection was made to the plan. The 
American solution of the Arbitral Court impasse was that "any signa- 
tory of the convention for the establishment of the Prize Court may 
provide farther in the act of ratification thereof that the international 
court of prize shall be competent to accept jurisdiction of and decide 
any case * * * submitted to it for arbitration," adopting the rules 
of the draft Court of Arbitral Justice convention therefor. 68 

Since 1907 the effort to codify the maritime law of war in the Declara- 

66 Ministere des Affaires itranghres. Documents diplomatiques. Deuxieme Confe- 
rence Internationale de la paix, 1907, 116. 

67 Miscellaneous No. 1 (1908), Pari. Pap., 1908, cxxiv, 20 and 21. 

68 See this Journal, Vol. 4, pp. 163-166, and Supplement, Vol. 4, pp. 102-114, at 
109 ff. 
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tion of London had been made and the ratification of the International 
Prize Court Convention hinged consequently on the Declaration. Great 
Britain's action was the key to the situation, and in 1911 she tried to 
secure a free hand for ratifying the Declaration by a naval prize bill 
altering her municipal law to accord with the international regulations. 
This failed and an impasse was again encountered, a revised naval prize 
bill being introduced in the spring of 1914. This being passed, the 
Declaration of London and the International Prize Court Convention 
could be ratified by Great Britain. The great Powers would then no 
longer withhold action and, with the International Prize Court Conven- 
tion effective, the way would be open for investing that court with all 
the functions of the Court of Arbitral Justice in so far as the Powers 
might agree thereto. 

Such was the situation when the thunder clouds of European politics 
burst in the storm of war. Every one who followed international affairs 
diligently knew that Europe's political skies were stormy and concealed 
a gathering gale. Those who followed all elements of the situation offset 
against the lowering conditions the dispelling effect of increasing inter- 
national cooperation, and were hopeful that, instead of a storm, there 
would be only a series of atmospheric disturbances, a succession of crises 
dissipating danger little by little. This process had operated, and, if 
the crisis of 1914 had been delayed a few months, might have operated 
again. In the fatal August of that year, the Netherlands ministry for 
foreign affairs had planned, under the stated inspiration of Dr. Scott, to 
propose the establishment of the Court of Arbitral Justice for those 
states willing to participate. If such a proposal had been realized, the 
newly existent court would probably have been the only present battle- 
field in Europe. The consecution sketched above would logically have 
followed from the prestige of the new court. 

Yet that would be only an evasive solution of the problem, which at 
bottom is to get sovereign states really working together in something 
more than administrative or mere legislative fields. Probably no one 
seriously doubts that this is the era of internationalism, that the work 
of the world has overstepped national boundaries never to retrograde. 
But internationalizing has not yet actually advanced far. The fifty or so 
public international organizations — unions, bureaus, institutes, etc., — 



310 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

are purely administrative. The codifications of law in Hague conven- 
tions and otherwise have not made definite advances over what existed 
before; they have simply registered the state of progress as the ther- 
mometer, which does not make temperature, but registers its degrees. 
To be sure, administration and codification will have their effect in 
making real executive and judicial functions internationally necessary 
and easier to procure, but they are not of the latter orders. The Court of 
Arbitral Justice was the first serious attempt to create actual judicial 
functions internationally. 

Several ways out were offered. Use of the special International Prize 
Court for general jurisdictional questions would have been a certain 
success within its limit of acceding powers; such a solution would draw a 
line between ins and outs among the states that would amount to an 
evasion of the basic question. Another solution was a division of work 
as is not uncommon among municipal courts. Sections for public and 
private international law; a series of circuit courts and an appellate body; 
a distribution of jurisdiction by character of case, these and others had 
been suggested with the idea of facilitating a solution through giving 
more states judge-service in the system. But the fact remained that the 
only truly international court would be that suggested in the German- 
American-British draft, containing seventeen members. Notwith- 
standing that eight Powers were to have judges sitting all the time, and 
that 36 states were annually to divide nine judges and seventeen sub- 
stitutes among them in cycles of twelve years, the distribution assigned 
accurately represented the material interests concerned. 69 Over a dozen 
alternatives were suggested but none received any consideration, com- 
paratively. Evidently, therefore, the question remaining was the parcel- 
ing of seventeen judges among 45 or so states. 

Then came the war to throw a lurid light upon the world's lack of 
judicial machinery for absorbing the shock of international friction. 
Belligerents and neutrals alike see the world henceforth as a different 
place, where states must be more intimately related to each other, and 
few of them omit from their programs for the future the necessity of a 

69 For a technical analysis of the plan and the proposed alternatives see a paper in 
the Proceedings of the American Society for Judicial Settlement of International 
Disputes, 1913, on "The Composition of the Court," 153-171. 
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genuine court. Unofficial thought and propaganda is unanimous on the 
necessity for a world judicial system after the war. Where consideration 
has been devoted to the practical problem of the composition of the 
court, election of judges has most often recurred. The suggestions vary 
in detail but essentially consist of free state nominations followed by 
eliminative election by states. In several variations this plan was sug- 
gested in 1907 . 70 This is probably the plan most promising of general 
acceptance, for it preserves the cardinal feature of a small court and 
insures equal participation by states in selection of judges while equita- 
bly disregarding their nationality in favor of their internationally recog- 
nized competence. 

For eight years the minds of the world's publicists have been con- 
centered on the desideratum of the Court of Arbitral Justice, and what 
was novel in 1907 is compelling now. As before 1899, numerous sugges- 
tions have been made looking to a solution of the problem involved — the 
composition of a real court. It is inconceivable that among these sug- 
gestions some will not inspire a solution of the immediate difficulty as 
the projects before 1899 made the actual proposals then possible and 
practical. And as the intelligence of the civilized world was concentered 
in 1899 on securing any court, and in 1907 on making a real court, at 
the end of the war we may expect to see it demanding the real birth 
of the Court of Arbitral Justice regardless of equality susceptibil- 
ities, which are not really jeopardized in fact and are actually much 
safer in the hands of judges than of diplomats backed by the power of 
great states. "In the conflicts of brute force, where fighters of flesh 
and with steel are in line, we may speak of great Powers and small, of 
weak and of mighty," said Leon Bourgeois. "When swords are thrown 
in the balance, one side may easily outweigh the other. But in the 
weighing of rights and ideas disparity ceases, and the rights of the 
smallest and the weakest Powers count as much in the scales as those 
of the mightiest." 

Denys P. Myers. 

70 See particularly Proceedings of the American Society for Judicial Settlement 
of International Disputes, 1913, 165-168. 



